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Passed by Shri Akhilesh Kumar, Commissioner (Appeals)

Arising out of Order-in-Original No. 47/ST/ONADJ/2021-22 dated 29.03.2022, passed
by the Assistant Commissioner, CGST & C.Ex., Division: Himmatnagar,
Commissionerate: Gandhinagar.

~4"1&1cfict1 <ITT .,r:r -qct -qm Name & Address

0

1. Appellant

M/s. Vidhya Subhash Yadav,
Opp.-Collector Office, Palace Road,
Idar Highway, Himmatnagar-303001,
Dist:- Sabarkantha.

2. Respondent

The Deputy/Assistant Commissioner, CGST, Division-Himmatnagar, Sector 1 0A,
Nr. CH-3 Circle, Opp. St. Xavier School, Gandhinagar-382010.

al{ anf gr rat rkr a ariahs 3gr aar ?& it as gr or&r m'cr ~2:ITR-e:rfc'r ~ e@Ti[ TfC[. "'<'fa-Tl'[
3rf@era»rt at sr4ta zu gr?terrma rgar et

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application,
as the one may be against such order, to the appropriate authority in the following way:

«77dalal gterwr am4arr
Revision application to Government of India :

(1) b4ama zgas rffzu, 1994 c#t" mxr 3ict"ct' ~ e@Ti[ TfC[cii a i qirr err cm- Btf-mxr * ~~
reg sirifr gterr am4aa sf a,KR, f@a inzu, Tua fr, atsft +ifGra, ftaa lq 'l'fcR,
ir mf, fac6ft: 110001 cm- c#t" un.fr~ I
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Applieation Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

(ii) zuf mr # IR ma i sra 4#t rR anrar if fco-ITT~m 3RJ <ITTfflR if m fco-ITT~ifaw us i a ma g; mrf if, m fco-ITT~m~ if 'cfffi" cf6 fco-ITT <PR"&R if m fco-ITT~# "ITT

"Im c#t" W<Pm <B" <TTWr ~ "ITT I . ·

(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
rocessing of the goods in a warehouse or in storage whether in a factory or in a warehouse.-----



2
'9

ma ag fa# Tg zur 2gr [ruff a u zn la a ff sq2tr zca a HG R
. arr grca # Re a ma it qra az fhat rg aq2 Ruffaa ?

(A)

(B)

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods
which are exported to any·country or territory outside India.

zuf? zrcs r pram fag fa rd are (ur ur ·er a) ffa fut <Tm '7IB ID 1

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

3ifna l area zrca # gut a fg ii sq@l afs mr1 n{ & st a sr?gr ut gr
arr yafu garfa smga, aria # err LfTRc'1" cIT "fll,lf cR m E!Tc; if f@a 3rf@rfrm (i.2) 1998
tlRT 109 "§"RT f1gcrn ~ ~ 611

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed
under Sec.109 of the Finance (No.2) Act, 1998.

(1) tu snraa zgea (rat) Rural, 2oo+ fu 9 siafa Raffe qua in <g--a i at
7Raj , )fa ans a fa arr hf f#ta at ma a ft e-oner vi 3r4l arr at
at-at ,Ri er 5a 3rdaa fhnr a1Relarr ala z. cl ggrgftf a aifa err
35-~ feufRa #lyaqd # vrer t3rs "clTffA c#r >lfa" 1ft. if.fr ~ I

0

(c)

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the
date on which the order sought to be appealed against is communicated and
shall be accompanied by two copies each of the 010 and Order-In-Appeal. It
should also be accompanied by a copy of TR-6 Challan evidencing payment of
prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major
Head of Account.

(2) Rfau 3rdaa # rr uei a·am vs Garg wql zuaa zt i sq1 200/- #6h 471ar7
al ug ail urf icaa va va ca a unrar "ITT "c'1T 1000/- al ta qrar #l urt

The revision application shall be accompanied by a fee of Rs.200/- where the Q
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount
involved is more than Rupees One Lac.

it zrcn, tr arr zyc vi ara 3r@au mznf@raw a uR 3rftc­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) ah4tu snraa zca of@fu, 1944 c!fJ" tlRT 35-it/35-~ * 3RfT@:­

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(cB') i3cklfaRs1a ·qR'i:Bc( 2 (1) en 'l{ ~~ cf> J.@lcTT cBl' 3r4ta, ar4lat a ma ii +ft gen,
it Gara zyca vi ara r@lat -mznf@ran (frec) #6l ufga 2hit f)feat,

sarara 3 21,Tl, ag,] 44a ,3al ,fryanR,3n<Isla -380004

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2" floor, Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004.
· case of appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3
as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand
/ refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form
of crossed bank draft in favour of Asstt. Registar of a branch of any nominate
public sector bank of the place where the bench of any nominate public sector
bank of the place where the bench of the Tribunal is situated.

(3) "llft ~ 3-TITTf if a{ e 3r?gii at mgr arr g@ta pa silt # frg #6h at :rn,R
6qja in fau ura aR; g dz cf) a g; sf fa far rt arf a aa # fg
zrenfeff 3rf)tr nzn@raw ata r@a zut tu war at va maa fan unrar -g I

In case of the order covers a number of order-in-Original, fee for each 0.1.0.
should be paid in the aforesaid manner _notwithstanding the fact that the one
appeal to the Appellant Tribunal or the one application to the Central Govt. As
the case may be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of
Rs.100/- for each. ·

(4) arznrcu yea 3re)fa 197o zrr vigitf@er ctr~-1 cfi" ~ frrtllft=r ~ 3TJfITT '3cln
3rr4ea zn e 3#gr zrenfenf fufr qTf@rant am?gr u@la atca # 6.6.so tM0 clJT rllllllcill ~ RclJ'c c'l'1TT star arR
One copy of application or 0.1,0. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed
under scheduled-I item of the court fee Act, 1975 as amended.

(5) za ail iafer Iii al fiau av# ar fail at sit f en 3naffa fan urar i \if[
ta zca, #tr Un1aa yea vi @hara 3rfl# nrnf@raw (ruff@f@en) f.n:r:r, 1982 if
Rf%c=r t I

Attention in invited to the rules covering these and ottJer related matter
contended in the Customs, Excise & Service Tax Appellate Tribun~I (Procedure)
Rules, 1982.

(7) «#tr yea, #ta na zgca vi arm 3r4l4ta <znrznf@rarer (free), cB' m=ct 3Nl"ciT cfi"
mt # afar ii (Demand) ya is (Penalty) clJT 10% a sa aza 3ffaf ?1re@if,
34fraaqa 1o#lsuz & !(Section 35 F of the Central Excise Act, 1944, Section 83 &Q Section 86 of the Finance Act, 1994)

~'3cCllcf~ '3fR~cRil5 Jfct1Td,~'ITT<lT 11~clftl=fi'rr 11(Duty Demanded)-
(i) (section) is ±upbasfuffaft,
(ii) mm ·Teraa fez stft,
(iii) ~~mmil5frltn=r 6 il5~~~-

> qasra«if4a 3nft ?usqarr al geaaa, srfhr' arfaer ah # fgqfsf an
fear+a@.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited,
provided that the pre-deposit amount shall not exceed Rs.10 Crores. It may be
noted that the pre-deposit is a mandatory conditic;rn for filing appeal before
CESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

gr k#farfl ufravr ahr sen zyea srrar zyesaav Ralf@a st at ii faugyea

Z,o.-a,ir1.P,'%('. ~ '3ITT' "GfITT~~ Rl ct I~a 'ITT qcifqlJ6 '&5' 10%~~ crft 'GIT "ffcITTfi ~ Is" '«,%>
" Ege ·%rt{ rlll ~ iew of above, an appeal against this order shall lie before the Tribunal on
\~... (#.,ID,'m riJ, f 10% of the duty demanded. where duty or duty and penalty are in dispute, or

"el .$ here penalty alone is in dispute." .
"o ~ ·av

*
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rR fir sag / ORDER-IN-APPEAL. .

The present appeal has been filed by M/s. Vidhya Subhash Yadav, Opposite

Collector Office, Palace Road, Idar Highway, Himmatnagar - 383001, Distt : Sabarkantha,

(hereinafter referred to as the "appellant") against Order-In-Original No.

47/ST/OA/ADJ/2021-22, dated 29.03.2022 [hereinafter referred to as the "impugned
order"], passed by the Assistant Commissioner, CGST & C.Ex., Division - Himmanagar,

Commissionerate: Gandhinagar [hereinafter referred to as the "adjudicating authority"].

2, Briefly stated, the facts of the case are that the appellant were holding Service Tax

Registration No. AFOPY7613LSD001 for providing taxable services of Goods Transport

Agency. As per the information received from the Income Tax department, discrepancies

were observed in the total income declared in Income Tax Returns/26AS, when

compared with Service Tax Returns of the appellant for the period FY. 2015-16. In

order to verify the said discrepancies as well as to ascertain the fact whether the

appellant had discharged their Service Tax liabilities during the period FY. 2015-16,

appellant were requested to explain the reasons for such difference and to submit

documents in support thereof i.e. Balance Sheet, Profit and Loss Account, etc. The

appellant failed to file any reply to the query.

0

TABLE (Amount in Rs.) 0

3. In the absence of any other available data for cross-verification, the Service Tax

liability of the appellant for the FY. 2015-16 was determined on the basis of value of

difference between 'Sales of Services under Sales/Gross Receipts from Services (Value

from ITR)' as provided by the Income Tax department and the 'Taxable Value' shown in

the Service Tax Returns for the relevant period as per details below:

Period Total Taxable Value as Difference of Rate of Service Demand of
Value as per per ST-3 Value Tax [Including Service Tax
Income Tax Data Returns Cessl

(1) 2) (1)-(2) =(3) (4) (5)
2015-16 68,20,285 7,10,346 61,09,939 14.5% 8,85,941

4. The appellant was issued a Show Cause Notice vide F.No. V/15-15/CGST-HMT/O
& A/20-21, dated 30.06.2020, wherein it was proposed to:

)> Demand and recover Service Tax amount of Rs. 8,85,941/- under the proviso to

Section 73 (1) of the Finance Act, 1994 along with Interest under Section 75 of the
Finance Act,1994;

► Impose penalty under Section 78 of the Finance Act, 1994.
arm
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5. The said Show Cause Notice was adjudicated, ex-parte, vide the impugned order

wherein:

► Demand for Rs. 8,85,941/- was confirmed under the proviso to Section 73(1) of

the Finance Act, 1994;

► Interest was imposed to be recovered under Section 75 of the Finance Act, 1994;

>> Penalty amounting to Rs. 8,85,941/- was imposed under Section 78 of the

Finance Act, 1994;

► Option was given for reduced penalty vide clause (ii) of the second proviso to

Section 78(1) of the Finance Act, 1994.

6. Being aggrieved with the impugned order passed by the adjudicating authority,

the appellant have preferred the present appeal on following grounds:

► The Learned Adjudicating Officer has erred both in law and on facts to issue SCN

dated 30.06.2020 which is barred by limitation.

► The Learned Adjudicating Officer has grossly erred both in law and on the facts

of the appellant case. The appellant acted as GTA and not liable to pay service

tax.

► The Learned Adjudicating Officer has erred both in law and on the facst to

confirm the service tax liability of Rs. 8,85,941/- under Section 73(2) of the Act

on the differential value of Rs. 68,20,285/- between income / turnover/ gross

receipts declared in the ITR and taxable service value declared in ST-3 Returns.

The Learned Adjudicating Officer has erred both in law and on the facts to levied>

0 >
interest under Section 75 of the Act on the confirmed demand of Rs. 8,85,941/-.

The Learned Adjudicating Officer has erred both in law and on the facts to

imposed penalty of Rs. 8,85,941/- under Section 78(1) of the Act.

7. It is observed that the appellant is contesting the demand of Service Tax along

with interest and also imposition of penalty totally amounting to Rs. 17,71,882/- [i.e.

Service Tax Rs. 8,85,941/- and Penalty Rs. 8,85,941/-] confirmed / imposed under

Section 73 (1) and Section 78 of the Finance Act, 1994,respectively. Upon scrutiny of

the appeal papers filed by the appellant on 29.06.2022, it was noticed that they had

submitted DRC-03 dated 24.06.2022 showing payment of Rs. 66445/- towards pre­

depositin terms of Section 35F of the Central Excise Act, 1944.

8. The CBIC had, consequent to the rollout of the Integrated CBIC-GST Portal, vide

Circular No. 1070/3/2019-CX, dated 24.06.2019, directed that from 1s July, 2019

a new revised procedure has to be followed by the taxpayers for making

f Central Excise & Service Tax payments through portal "CBIC (ICEGATE) E­
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payment". Subsequently, the CBIC issued Instruction dated 28.10.2022 from F.No.

CBIC-240137/14/2022-Service Tax Section-CBEC, wherein it was instructed that the

payments made through DRC-03 under CGST regime is not a valid mode of payment for

making pre-deposits under Section 35F of the Central Excise Act, 1944 and Section 83

of the Finance Act, 1994.

9. . In terms of Section 35F of the Central Excise Act, 1944, an appeal shall not be

entertained unless the appellant deposits 7.5% of the duty in case where duty and

penalty are in dispute or 7.5% of penalty where such penalty is in dispute. Relevant

legal provisions are reproduced below:­

"SECTION 35F: Deposit of certain percentage of duty demanded or
penalty imposed before filing appeal. - The Tribunal or the Commissioner
(Appeals), as the case may be, shall not entertain any appeal-

(i) under sub-section (1) of section 35, unless the appellant has deposited
seven and a halfper cent. of the duty, in case where duty or duty andpenalty
are in dispute, or penalty, where such penalty is in dispute, in pursuance of a O
decision or an order passed by an officer of Central Excise lower in rank than
the [Principal Commissioner of Central Excise or Commissioner of Central
Excise];"

10. The appellant was, therefore, called upon vide letter F.No. GAPPL/COM/STP/

1859/2022-APPEAL, dated 19.12.2022 to make the pre-deposit in terms of Board's

Circular No. 1070/3/2019-CX, dated 24.06.2019 read with CBIC Instruction dated

28.10.2022 and submit the document evidencing payment within 10 days of the receipt

of this letter. They were also informed that failure to submit proof ofpre-deposit would

result in dismissal of the appeal for non-compliance in terms of Section 3SF of the

Central Excise Act, 1944. A reminder letter F.No. GAPPL/COM/STP/1859/2022­

APPEAL, dated 14.02.2023 was also issued to the appellant to make the pre-deposit and 0
to submit the document evidencing payment within 7 days of the receipt of the letter

11. However, no communication was received from the appellant, nor did they

submit evidence ofpre-deposit in terms of Board's Circular No. 1070/3/2019-CX, dated

24.06.2019. It is observed that though sufficient time was granted to the appellant to

make the payment of pre-deposit in terms of Circular No. 1070/3/2019-CX, dated

24.06.2019, they have failed to furnish proof of revised payment of pre-deposit of 7.5%

of the duty/ Tax made in terms of CBIC Instruction dated 28.10.2022 issued from F.No.

CBIC-240137/14/2022-Service Tax Section - CBEC.

12. I find it relevant to mention that the Instruction dated 28.10.2022 was issued by

IC consequent to the directions of the Hon'ble Bombay High Court in the case of
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Sodexo India Services Pvt. Ltd. Vs. DOI and Ors. in Writ Petition No. 6220 of 2022,

which is reproduced below:

"8 Therefore, it does appear that the confusion seems to be due to there
being no proper legal provision to accept payment of pre-deposit under
Section 35F of the Central Excise Act 1944 through DRC-03. Some appellants
are filing appeals after making pre-deposit payments through . DRC-
30/GSTR-3B. In our view, this has very wide ramifications and certainly
requires the CBI & C to step in and issue suitable clarifications/guidelines/
answers to the FAQs. We would expect CBI & C to take immediate action
since the issue has been escalated by Mr.Lal over eight months ago."

13. In terms of CBIC's Instruction dated 28.10.2022, I find that the payment made

vide DRC-03 cannot be considered as valid payment of pre-deposit. In terms of Section

35F of the Central Excise Act, 1944, the Tribunal or Commissioner (Appeals), as the

case may be, shall not entertain any appeal unless the appellant has deposited 7.5% of

0 the duty, in case where duty or duty and penalty are in dispute. These provisions have

been made applicable to appeals under Section 85 of the Finance Act, 1994. Hence, this

authority is bound by the provisions of the Act and has no powers or jurisdiction to

interpret the mandate of Section 35F in any other manner. As such, I hold that for

entertaining the appeal, the appellant is required to deposit the amounts in terms of

Section 35F, which was not done. I, therefore, dismiss the appeal filed by the appellant

for non-compliance of the provisions of Section 3 SF ofthe Central Excise Act, 1944.

0

14. In view of the above, the appeal filed by the appellant is dismissed for non­

compliance of the provisions of Section 35F of the Central Excise Act, 1944 as- made

applicable to Service Tax vide Sub-section (5) of Section 85 of the Finance Act, 1994.

15. fl4af trafRt n? arfa a Rqzrt 5qt a@afar%t
The appeal filed by the appellant stands disposed of in above terms.

' 0-d-rs+»
{Akhilesh Kumar) 003..

Commissioner (Appeals)

Date: 15.05.2023

Attes~ted.,1%-.2< ­
(Ajay Kumar Agarwal)
Assistant Commissioner [In-situ] (Appeals)
Central Tax, Ahmedabad.
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BY RPAD / SPEED POST

To,
M/s. Vidhya Subhash Yadav,
Opposite Collector Office,
Palace Road, Idar Highway,
Himatnagar - 383001,
Distt: Sabarkantha, Gujarat.

1. The Principal Chief Commissioner, CGST & C.Ex., Ahmedabad Zone.

2. The Principal Commissioner, CGST & C.Ex. Commissionerate: Gandhinagar.

3. The Assistant Commissioner, CGST & C.Ex., Division - Himmatnagar,

Commissionerate: Gandhinagar.

4. The Superintendent (System), CGST, Appeals, Ahmedabad. (for uploading the OIA).
5Gard Fle. »
6. P.A. File.
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